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Efforts addressing patient privacy and clinical photographs were included in the US Health Insurance Portability and Accountability Act of 1996 (HIPAA), 2 which requires that full-face patient photographs or similarly identifiable images be completely removed from the medical record for the record to be considered de-identified. Obviously, patient photographs included in publications convey critical information, and their exclusion would undermine the message being communicated. In situations in which patient anonymity cannot be guaranteed, authors must abandon attempts to deidentify clinical photographs and transition to asking permission from the patient to publish their likeness.
Facial plastic and reconstructive surgeons should obtain written informed consent prior to obtaining any patient photographs even if the intent is not to publish the images. Failure to obtain patient permission to be photographed can be considered an invasion of privacy even if the photographs are kept only as a confidential part of the medical record. In addition to the informed consent obtained at the time the patient is photographed, informed consent is necessary for publication. The International Committee of Medical Journal Editors released a position statement in 1995 stating that identifying information, such as photographs, not be published unless the publication is necessary for scientific purposes and the patient has granted informed consent. 3 Many journals, including JAMA Facial Plastic Surgery, JAMA, and other JAMA Network journals require patients to sign a journal-specific informed consent form prior to publication for any patients who are identifiable in text descriptions or photographs. 4 Some authors have expressed frustration at this requirement, citing the inability to predict which journal a manuscript will be submitted to at the time initial informed consent is obtained. Others have expressed concern about the difficulty of locating and contacting patients to obtain informed consent after the fact. While additional time may be required to obtain journal-specific consent, Hood et al 5 found that 85% of patients could be successfully located and consent obtained. The rationale behind this requirement lies in the protection of not only the patient but the authors and journal as well. The permission form used by JAMA Facial Plastic Surgery 6 includes all vital aspects of informed consent and has been vetted by the appropriate legal counsel to ensure the appropriate protection of all involved. While many authors have relied on standard structured informed consent forms available from their institutions, the editorial staff of JAMA Facial Plastic Surgery frequently note some common omissions on these standard permission forms. For example, all patients identifiable by their photographs or detailed case descriptions in text of a manuscript submitted for a publication should be given the opportunity to review the manuscript and materials in which they are included or waive their right to do so. In addition, the permission form must include provisions for the publication of the material on the Internet. These provisions are frequently omitted from standard forms, perhaps surprising given the common practice of publishing and displaying journal content online, not just in print.
There may be exceptional cases in which authors have obtained prior written informed consent for the use of a patient's photographs or detailed case descriptions in publications but are unable to locate the patient to obtain a signature for the JAMA Facial Plastic Surgery permission form. In these unique circumstances, editorial staff and legal counsel representing JAMA Facial Plastic Surgery will review the previously obtained informed consent on an individual basis. If all aspects of informed consent are adequately covered in the author's informed consent form, an exception to the requireOpinion EDITORIAL jamafacialplasticsurgery.comment may be made so as not to preclude publication of potentially valuable information.
Whenever questions arise about obtaining informed consent for publication, one should act conservatively and strive to preserve the patient's privacy and anonymity. The completion of a specific informed consent form for patient clinical photographs to be included in JAMA Facial Plastic Surgery may seem tedious and unnecessary, but this requirement serves to protect the interests of all involved. Although an individualized review process exists in the event that a patient cannot be located to sign the journal-specific form, this should be viewed as the exception, and all good faith attempts should be made to follow the established informed consent process of JAMA Facial Plastic Surgery.
